IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL

MUMBAI

ORIGINAL APPLICATION NO.1060 OF 2017

Shri Sharad Shripad Charankar,
Age Adult, Occupation : Retired,
Government Servant as Deputy
Director of Small Savings, Mumbai
And residing at Flat No.10, B-Wing,
Pink Place, Kolhapur Road, Sangli,
District Sangli

VERSUS

1. The State of Maharashtra,
Through the Secretary,
(Expenditure), Small Savings
Directorate, Finance Department,
8th floor, New Administrative
Building, Opp. Mantralaya,
Mumbai 400 032

2. The Hon’ble Minister for Higher and
Technical Education, State of
Maharashtra, Mantralaya,

Mumbai 400 032

3. The Desk Officer,
Small Savings Administration,

— — — — — — —

....APPLICANT
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(Finance Department), Government )
Of Maharashtra, Mantralaya, )
Mumbai 400 032 )

4. The Principal Secretary,
Finance Department, State of
Maharashtra, Mantralaya,
Mumbai 400 032

— — — S—

...RESPONDENTS
Mr. Prashant R. Suryawanshi holding for Mr. Gajanan M.
Savagave, learned Counsel for the Applicant.

Ms. K.S. Gaikwad, learned Presenting Officer for the Respondents.

CORAM : Justice Mridula Bhatkar, Chairperson
Ms. Medha Gadgil, Member-A

DATE : 10.01.2024.

JUDGMENT

1. The applicant was working as Deputy Director of Small
Savings. He retired on 30.6.2008. He challenged the order dated

1.1.2016 passed by the Principal Secretary, Finance Department.

2. Learned Counsel for the Applicant has submitted that the
applicant faced a Departmental Enquiry (D.E.) for the charge of
bogus claim of incentive grant. The applicant was saddled with the
punishment of an amount of Rs.6,52,018/- to be recovered as one
time due to the loss suffered by the Government and permanent
reduction of 10% from the pension. The applicant challenged the
order dated 13.6.2016 of disciplinary authority before the

Government in appeal and the Hon’ble Governor at the relevant
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time delegated the charge to the Hon'ble Minister of Higher and
Technical Education. The Hon'ble Minister partly allowed the
appeal, though recovery of Rs.6,52,018/- was maintained. The
second clause of the punishment i.e. about permanent reduction of

10% in pension was cancelled.

3. Learned Presenting Officer for the Respondents has
submitted that the order passed by the Hon’ble Minister, Mr.
Rajesh Tope, Higher and Technical Education Department was not
as per the Rules as per Maharashtra Departmental Enquiries
(Rules and Procedure) Manual. She has pointed out that before
passing this order in Appeal the Government has not consulted the
M.P.S.C. and thus it was violative of Clause 10.4 (Two) of the
Maharashtra Departmental Enquiries (Rules and Procedure)

Manual.

4. Learned P.O. has submitted that further order is passed in
the name of His Excellency. However, the order passed by the
Hon’ble Minister was never communicated to the Applicant as it
was erroneous. Learned P.O. on instructions from Ms. Manisha
Kamte, Deputy Secretary, Finance Department has submitted that
subsequently another order was passed by the Hon’ble Finance
Minister, Mr. Mungantiwar dated 01.01.2016 and the Appeal was
decided again by the Hon’ble Minister (Finance) and the said order
was communicated to the Applicant on the same day i.e.

01.01.2016 by the Principal Secretary, Finance Department, Mr.
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Sitaram Kunte. She has submitted that the said order of the
Finance Minister was passed only after consultation with the
M.P.S.C. and in the said order earlier order passed by the
Disciplinary Authority of recovery of Rs.6,52,018/- and 10%
permanent deduction from the Applicant’s pension, both were
maintained. Learned P.O. has submitted that after the order was
passed by the Hon’ble Minister of Higher and Technical Education
the order was sent for consultation to the G.A.D. and then G.A.D.
found that as per Clause 10.4 (two) of the Maharashtra
Departmental Enquiries (Rules and Procedure) Manual the
M.P.S.C. was required to be consulted so file was sent to the
M.P.S.C. and M.P.S.C. gave opinion that it is very serious matter
and the order of the Disciplinary Authority should have been
maintained. Therefore, again file was sent to Finance Department,
wherein the Finance Department placed the file before the Hon’ble

Minister of Finance.

S. We have gone through the note dated 21.11.2015. The said
note was put up by the Deputy Secretary, Mr. S.M. Mahadik after
discussions with the Principal Secretary (Finance). But as the
Principal Secretary (Finance) put query that whether the
concurrence /consent of M.P.S.C. is required to be taken for
punishment given in appeal and the decision was taken by the
M.P.S.C. and it is accepted by the entire Executive Department of

Finance that the consent / concurrence of M.P.S.C. is required in
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respect of punishment given in appeal. The said note was
prepared with two options as follows :

“90. wgd UH s.WUER A=aSg f&. 39/08/2099 3 fEetett et
3MUAHAEN Bt BV 3Mcll 3. dAAMU, AALSM o sAA ABHAA! ([Solell alat.  3QM
R Rercdia ellet aElar 3Rt gud -

9) AN T U fErE@ da@ s WuewR  Ti=nasg &
39/08/2099 3T TT@TATH et (2122 2A BIRA BITATA Add.
31l
) a uRuwmes AUfak.90/0¢/R00R @ e Jaaitw
SEABA SR Al SECTIRAG! Tl HANHASHRAAR AR HAAl, Sl HHal
sft. TRUERR Afelt At=ntasg &, 39/08/2099 3y IS@UAEA 3Nl [Peifases
SBE Deiel UAEIA Foawlt 3ictt Stetet Rieteel s Jgde.”

It means Option No.1 : The decision till 31.05.2011 given by the
Disciplinary Authority is to be confirmed

Or
Option No.2 : The advice given by the M.P.S.C., if rejected then the
proposal is to be submitted before the Cabinet, so the decision of

the Hon’ble Minister in Appeal of August 2013 can be confirmed.

At the foot of the said note the Hon’ble Minister (Finance) by
order dated 26.11.2015 has endorsed Option No.1 and accepted.
Thereafter, the Principal Secretary (Finance) by letter dated
01.01.2016 issued order in the name of His Excellency thereby
confirming the order of the Disciplinary Authority on 31.05.2011.
The Applicant was aggrieved and hence he challenged the order
dated 01.01.2016 mainly on the ground that one Hon’ble Minister
cannot change the decision taken by another Hon’ble Minister in

appeal. Such decision is illegal.
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0. We have gone through the note dated 21.11.2015. It is
erroneous in view of the procedure laid down in the Maharashtra
Departmental Enquiries (Rules and Procedure) Manual. In
paragraph 4 of the note dated 21.11.2015 it is mentioned that the
order issued by the Hon’ble Minister, Higher and Technical
Education, thereby modifying the order dated 31.05.2011 was sent
to the M.P.S.C. for concurrence. However, the M.P.S.C. did not
grant concurrence, but gave opinion that cancellation of the
punishment of permanent 10% deduction from the pension is not
correct and unjust. The M.P.S.C. drew attention of the State to the
Circular dated 24.12.1985. The paragraph 10.4 of the
Maharashtra Departmental Enquiries (Rules and Procedure)
Manual reads as below

“Safen aEdid ABREE, cliedal Eionel [arfkfsem wm smaeme 3ug 3ien

torasiofau=es sl
- FTellct YepRonidAe rnonel kErtate ™ svend amt : -

(T®h) gt aE, sifaA ot avangdl, suwmt dav, ddaae har sedt [
3aul fipan, fetcifaa o aentaiRad 3 (iet cev Alsiet 3™ dEl,

(3F) TS AdAA s 3t{ErH1- s @R ARTA Jelcdl BRI Rigifasg
IS AHAEBS WA SRA bt A 312N Nferbl-Ai= Adld, 3o sifucar e

goengdt | (cewna 3tctett Rt & sudt dav, dastate hat, st AJE Sav Attt THA
3R AR, 3120 Actat [Marias=a &= srages 3Riw) ”

7. In this matter it is necessary to deal with the procedure i.e.
paragraph 10.4 of the Maharashtra Departmental Enquiries (Rules
and Procedure) Manual and the Maharashtra Civil Services
(Discipline and Appeal) Rules, 1979 (hereinafter referred as ‘MCS
Rules 1979’ for brevity). Before taking decision in appeal it is
binding on the Government to discuss the matter with M.P.S.C.

After going through paragraph 10.4 (two) of Maharashtra
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Departmental Enquiries (Rules and Procedure) Manual, it is to be
noted that M.P.S.C. is required to be consulted or discussed before
taking decision in appeal. The word is used “prior to taking
decision in appeal”. From the noting and also after going through
the additional affidavit-in-reply dated 02.04.2019 filed on behalf of
Respondents No.1, 3 and 4 through Mr. Sanjay Govind Gulekar,
Desk Officer, in the office of Commissioner of Lottery, Mumbali,
emphasis is given on paragraph 10.4 of the Maharashtra
Departmental Enquiries (Rules and Procedure) Manual that the
M.P.S.C was not consulted, but however surprisingly in paragraph
2.2 it is stated that,

“The Proposal of Punishment was submitted to the Government
through the Secretary (Expenditure) and final order of punishment
dated 01.01.2016 in the said appeal passed as follows:

a) Recovery of Rs.6,52,018/- towards the loss of the

Government in the form of incentive grant paid to the family
of Mr. Gosavi on 14/6/2002.

b) Reduction in Pension Permanently to the extent of 10

percent in respect of all other charges.”

Mr. Gulekar, Desk Officer in the affidavit dated 02.04.2019
has mentioned that the M.P.S.C. disagreed with the order passed
by the Hon’ble Minister, Higher and Technical Education and gave
options as follows :

In the opinion the M.P.S.C. has said that recovery amount of
Rs.6,52,018/- should be made and cancellation of punishment of
10% reduction in pension amount permanently in respect of all
other charges is not justified. This shows that the M.P.S.C. is

having contrary view in respect of the second part of the
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punishment.  However, we fail to understand the procedure
mentioned in paragraph 10.4. It does not say that after giving the
decision in Appeal by the Appellate Authority the said order is to be

sent to the M.P.S.C. for concurrence / confirmation / opinion.

8. At this stage let us advert to Rule 23 of the MCS Rules 1979
states about the ‘Consideration of appeal’. Rule 23(2) reads as

below :

---------------------------------------------------------------------------------

(2) In the case of an appeal against an order imposing any
of the penalties specified in rule 5 of these rules or enhancing
any penalty imposed under that rule, the appellate authority
shall consider -~

Further in Rule 23 of the MCS Rules 1979 the proviso (iv)

reads as below :

23(2) “(iv) if the enhanced penalty which the appellate
authority proposes to impose is one of the major
penalties and an inquiry under rule 8 of these rules has
already been held in the case, the appellate authority
shall ... make such orders as it may deem fit; and ”

It means the M.P.S.C. should be consulted in all cases where

the said consultation is necessary.

Further Rule 23 (2)(c) of the MCS Rules 1979 reads as below :

“lc) whether the penalty or the enhanced penalty imposed is
adequate, inadequate or severe, and pass orders —
(i) confirming, enhancing, reducing, or setting aside
the penalty; or”

Rule 23, proviso (ii) reads as below :
(ii) the Commission shall be consulted in all cases
where such consultation is necessary.”
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Thus, on combined reading of Rule 23(2)(c)(i) along with
proviso (ii) of the MCS Rules 1979 and paragraph 10.4 (two) of the
Maharashtra Departmental Enquiries (Rules and Procedure)
Manual, it is made clear that the Appellate Authority is required to
discuss or consult M.P.S.C. Thus, it means that the M.P.S.C. is
required to be consulted or discussed before deciding the appeal
and in cases where the consultation is found necessary. In all
such cases where consultation is necessary the word used is ‘such
consultation is necessary’. It means it is up to the Appellate
Authority to take decision in view of the facts of the case, legality or
any other were the consultation is required to remove any doubt or

for clarification of the facts.

9. We reiterate that the consultation or any opinion of either
G.A.D. or of M.P.S.C. is not required at all when the Appellate
Authority has passed the order. The power of Appellate Authority
is statutory. Whenever order in appeal is passed it becomes quasi-
judicial or judicial order. Such order can be challenged or changed
only by following the proper procedure in accordance with the
Rules. The order of Appellate Authority in such service matter can
only be challenged before the Judicial Authority. When one
Appellate Authority i.e. one Cabinet Minister has passed the order,
assuming by violating certain procedure of not consulting M.P.S.C.
yet that order cannot be set aside by the manner in which the

Finance Department has put up the note and changed. The other
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Minister of Finance Department has no power in law to change the
earlier order passed by the Cabinet Minister or Higher and
Technical Education Department which was the competent
Appellate Authority. In the present case, Hon’ble Minister of
Higher and Technical Education is a delegated competent Appellate
Authority and the Appellate Authority is His Excellency the
Governor. His Excellency Governor has delegated the powers to
the Hon’ble Chief Minister giving directions that Appellate
Authority can be appointed and the power to appeal as the
Appellate Authority can be delegated to the Hon’ble Minister. The
Hon’ble Chief Minister after receiving the order of the Hon’ble
Governor, His Excellency has assigned this present matter to the
Hon’ble Minister of Higher and Technical Education. In that
capacity the Hon’ble Minister of Higher and Technical Education
has decided the appeal after giving hearing to the applicant which
is necessary. Surprisingly, this order was sent to the G.A.D. The
G.A.D. has no business to send the matter to the M.P.S.C. for
consultation / concurrence. Neither M.P.S.C., G.A.D. or any other
Minister can sit in an Appellate Authority over the Appellate
Authority. Respondents have failed to show us any such power or
procedure justifying such action of the Finance Department
putting up such note for approval before the Hon’ble Minister of
Finance giving two alternative options. Moreover, we fail to
understand when the powers are vested only with the Hon’ble

Governor His Excellency, how the Hon’ble Minister was competent
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unless the powers are delegated by His Excellency with directions
to the Hon’ble Chief Minister and the Hon’ble Chief Minister
delegates the Appellate powers to the Hon’ble Minister. Such
powers of Appellate Authority cannot be enjoyed by any other
Minister. The facts of such delegation of powers are mentioned in
the order passed by the Hon’ble Minister, Higher and Technical
Education and these facts were completely missing in the proposal

or the order passed by the Hon’ble Minister, Finance.

10. There is another angle to this matter which is more serious.
The applicant has submitted that he has filed Writ Petition
No0.10289/2015 before the Hon’ble High Court seeking direction to
His Excellency the Governor to decide the appeal because the
Appellate Authority is His Excellency the Governor as the appeal
was not decided till then. The Division Bench of the Hon’ble High
Court by order dated 08.01.2016 has passed the order thereby
directing the concerned Respondents to dispose off the appeal filed
by the Petitioner as soon as possible, preferably within eight weeks
from the date of the order. Learned Counsel has submitted that
the Appeal was not decided till mid of March 2016 and so he filed
Contempt Application No0.253/2016. Learned Counsel has
submitted that the order dated 01.01.2016 was received by the
Applicant on 25.02.2019 when reply of M.A.No.580/2018 in
0.A.No.1060/2017 was filed by the learned P.O. and annexed the
order dated 01.01.2016. Thereafter, the learned Counsel has

submitted that he withdrew his initial prayer and by way of
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amendment he deleted his first prayer by order of the Tribunal and
he amended his O.A. on 30.04.2019 by challenging order dated
01.01.2016. The question was raised by us that when Mr. Sitaram
Kunte, Additional Chief Secretary (Finance) informed by order
dated 01.01.2016 to the Minister (Finance) to confirm the first
order of the Disciplinary Authority of the year 2011 and it was sent
by speed post on 02.01.2016, why the applicant filed Writ Petition.
On 08.01.2016 at that relevant time the Government Pleader Ms.
S. Bende was present. She did not say anything. Her submissions
are not recorded. It means she did not say a word of the order
passed by the Hon’ble Minister (Finance) and the order
communicated by the Principal Secretary dated 01.01.2016. The
second order dated 01.01.2016 of the Cabinet, the Hon’ble Minister
Mr. Mungantiwar was not communicated to the Applicant. It was
sent by speed post. The Applicant said it was not received. So the
Applicant filed Contempt Petition No0.253/2016 in Writ Petition
No.10289/2015 dated 28.03.2016. Learned Counsel has
submitted that he withdrew the Contempt Application because the
Respondent had sent order dated 02.01.2016 which was received
by the Applicant on 16.06.2016. Thereafter annexing the order
passed by the Hon’ble Minister, Higher and Technical Education,
Mr. Rajesh Tope in August, 2013, so the Applicant withdrew the
Contempt Application. Thus, it is clear from this that the

Government has twice opportunity to place the copy of order before
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the Hon’ble High Court. The Hon’ble Minister (Finance) has
changed the order of the earlier Minister and the Government has
issued order of 01.01.2016. This fact was not disclosed in the Writ
Petition when the Hon’ble High Court disposed of Writ Petition on
08.01.2010 and also when the Contempt Petition was withdrawn
on 26.01.2016. Thus, the Department was cavalier while following
the procedure in casual manner.

11. Hence, O.A. is allowed with the following order :

(i) The order passed by the Hon’ble Minister dated
26.06.2015 is illegal and void ab initio and further
order dated 01.01.2016 of the Principal Secretary is

hereby quashed and set aside.

(ii) Respondent-State is hereby directed to pay pension
to the applicant which was deducted by 10% from
01.01.2016 till today by 15th March, 2024.

(iii) No extension of time will be granted to the

Respondents thereafter.

Sd/- Sd/-
(Medha Gadgil) (Mridula Bhatkar, J.)
Member (A) Chairperson
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